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ARTICLE I

Forestry Regulations

(Adopted 06-07-2006 as Ordinance #2006-01)

§ 70-1.  Introduction.

To conserve existing Forest and to promote reforestation is a stated policy in the Town of Millington.  The Town of Millington recognizes that forest and individual trees greatly contribute to the quality of life, the health of the natural ecosystem, and the health and welfare of our citizens. The Town of Millington’s economic health depends heavily or, is natural resources of which forests are major component.

Forest plays a critical role in the improvement and maintenance of water, soil and air quality. In particular, forests absorb C02, reduce local air temperatures, filter particulate, absorb gaseous pollutants, hold soil in place, improves soil permeability, filters nutrients sediments, and pollutants, prevent the heating of water in summer and rapid cooling of water in winter and provides for wildlife habitat. Forests along waterways play a particularly crucial role in maintaining water quality and a healthy aquatic community.

For these reasons, the Town of Millington is committed to the conservation and creation of forests. This overall policy will be considered when considering development plans, when proposing Town capital improvements, For these reasons, the Town of Millington is committed to the conservation and creation of forests. This overall policy will be considered when considering development plans, when proposing Town capital improvements, and in the day to day operation of the Town.


It is not the intent of this policy to place unreasonable demands on development, town capital improvements, or the general operation of the town. Rather it aims to maximize the benefits of forest in a cooperative effort with development, thereby retaining forest land and improving the environment of the Town of Millington.

§ 70-2.  Purpose.



It is the purpose of this policy document to state the town’s policy on the conservation and creation of forest and to outline policies necessary to implement the Forest Conservation Act of 1991.

§ 70-3.  Forest Stand Delineation.


The key to forest conservation is the mapping and analysis of existing natural and man-made features prior to designing the actual development. The Forest Stand Delineation is a method designed to provide the applicant and the review staff with adequate site information. The delineation will be used during the existing development review process to determine the most suitable and practical areas for forest conservation.

The delineation consists of a map or maps with forest stand data and a narrative statement describing the forest stands and other physical site features. The map(s) must contain the following information: property boundaries, soils types, topographic features, steep slopes, wetlands, 100-year floodplain, intermittent and perennial streams, man-made features, historic sites, and, most importantly, forest cover. The stand data and delineation narrative are recorded during the site visit. The on site reconnaissance will supply the necessary information to properly diagnose and characterize the forest stands. Additional information would include a detailed location map and the zoning classification for the property.


Anyone making an application for subdivision, grading permit, or sediment control plan on a tract containing 20,000 square feet or more shall submit a Forest Stand Delineation unless otherwise exempt. The delineation must be prepared by a licensed forester that may be approved by the Town of Millington. Within 30 days from receipt of the delineation, the applicant will be notified whether the submittal is complete and correct, or if revisions are necessary. The delineation shall meet the minimum submittal requirements to be deemed adequate.

§ 70-4.  Forest Conservation Plan.


The Forest Conservation Plan is a document negotiated during the existing development review process. The plan is a site map delineating the forest areas to be saved and the text that details any general or specific requirements and necessary mitigation measures. The intent of these documents is to ensure that the applicant will carry out the forest conservation elements agreed to during the review and approval process.


A proposed Forest Conservation Plan shall be included with any project submittal that requires a Forest Stand Delineation. The conservation plan is a map drawn at the same scale as the site plan indicates how existing natural features are going to be blended into the site design. The plan shall include the following:


 1) map, 


2) table listing net tract area, zoning category and all required calculations,


 3) physical location of all forest retention areas, 


4) anticipated construction time table, 


5) afforestation/reforestation plans including species, size and spacing, 


6) illustration of tree protection devices to be used, 


7) limits of disturbance, 


8) location of stock pile areas,


 9) binding 2-year management plan for all tree planting areas, 


10) protective agreements for all forest conservation areas, and 


11) any additional information as required.


Net tract area is defined as the total tract area excluding non-tidal the 100-year floodplain and any portion of the tract remaining in agricultural production. The amount of afforestation/reforestation required on any given tract is determined by six factors.




1.
Land Use Category




2.
Afforestation Threshold 




3.
Conservation Threshold 




4.
Net Tract Area




5.
Existing Forest Cover




6.
Area of Forest to be cleared

The afforestation threshold is the minimum amount of the net tract area that shall be retained as forest. The afforestation threshold in the Agricultural and Resource Areas, Medium Density Residential Areas and High Density Residential is 20%. In the other land use categories, the afforestation threshold is 15%. Areas which have less than the threshold amount must be brought up to that amount through afforestation.


The conservation threshold is the percentage of the net tract area that may be retained as existing forest cover. The reforestation requires rent changes from a ratio of ¼ acre planted for every acre cleared above the threshold to 2 acres planted for every acre cleared below the threshold.

The applicant shall have an approved Forest Conservation Plan prior to being issued a grading permit or approval of a sediment control plan. Tree protective devices shall be installed before any forests or trees are cleared and shall be maintained until all work in the vicinity has been completed. Protective devices, signs, utility boxes or other objects may not be nailed or attached to trees slated for retention. No debris or construction materials may be pushed into or stored with tree retention areas. The final record plat shall contain all off-site locations used for replanting, the protective agreement and management agreement for the site, and a statement that existing forests or planted trees are to be retained.


The reviewing authority shall have 30 days to approve the finalized Forest Conservation Plan. The plan shall be treated as complete and correct if the reviewing authority fails to notify the applicant within that 30 day period or fails to extend the review deadline.


Any person who violates this Act by grading prior to approval of the Forest Conservation Plan will be assessed the penalty of 50 cents (50¢) per square foot of the area found to be in violation. Other violations requiring this penalty would be for non-compliance with any portion of the Forest Conservation Plan, the Forest Conservation Act or the 2-year planting site management agreement.

§ 70-5.  Conservation Criteria.


The Forest Stand Delineation shall be used as the basis for determining priority areas for forest retention. The areas listed below should be left in an undisturbed condition unless there is no reasonable alternative.




1.
Trees, shrubs and plants in sensitive areas such as:




a.
Non-tidal 100-year floodplain






b.
Stream corridors-intermittent and perennial streams and their 





buffers.






c.
Steep slopes - 25% slope or greater or slopes of 15% with a soils K 




value greater than 0.35.




2.
Contiguous forests - forested corridors that connect with other forested tracts.





3.
Critical habitat - protection areas for threatened and endangered species.     




4.
Historic or champion trees - trees associated with historic sites or trees designated as 


champions by the state or local jurisdiction.                         




5.
Specimen trees - trees 30 inches in diameter or larger, or trees with 75% or more of the 


diameter of the state champion tree. Exceptions may be approved along with the Forest 


Conservation Plan approval process.
In addition any parcel 10,000 square feet or greater in size shall comply with the following conservation thresholds unless other wise exempt.





Forest Conservation Thresholds





Land Use Category


                       

   Retention 










Threshold

	Agricultural and Resource Areas
	50%

	       Low and Medium Density Residential Areas
	25%

	                 Institutional Development Areas
	20%

	                    High Density Residential Areas
	20%

	              Commercial and Industrial Use Areas
	15%



As an added incentive to retain forest cover, there is a forest retention credit. Each acre of forest retained above the threshold will be credited against the total number of acres required for mitigation plantings. A break even point exists where clearing up to that point will not require mitigation.


Maintaining flexibility in design is primary goal of this plan. It will not always be possible to preserve all of the trees during development. When forest lands must be disturbed, forest conservation should follow a logical sequence from retention to restoration to replacement. The preferred sequence of restoration to replacement is as follows:





1.
Selective clearing and supplemental planting





2.
On-site afforestation or reforestation





3.
Landscaping with an approved plan





4.
Off-site afforestation or reforestation





5.
Natural regeneration on or off-site

This sequence may be altered to take advantage of opportunities to consolidate forest conservation efforts.  
Priority planting areas include buffers for streams, corridors to connect existing forests, buffers between differing land uses and expansion of existing forests. The use of native plant materials is encouraged.


All afforestation, reforestation, landscaping and natural regeneration requirements shall be accomplished within one year or two growing seasons after completion of the development project. All mitigation areas shall have a binding 2-year management agreement to ensure proper establishment and survival. All mitigation and retention areas shall be legally protected to limit the use of these areas.

§ 70-6.  Other Qualified Professionals.


In the Town of Millington a licensed forester, licensed landscape architect, or other qualified professional may prepare a forest stand delineation, or forest conservation plan.


Another qualified professional shall:



1.
Possess a 4-year degree in the natural resources sciences, natural resources 



management, or landscape or environmental planning.


2.
Have 





a.
2 years of professional experience in natural resources sciences, natural 



resources management, landscape planning, environmental planning, or 



the equivalent as determined by the state, or





b.
a graduate degree in natural resources and 1-year professional experience.


3.
Have the ability to meet the obligations required by the Forest Conservation 



Manual to prepare a forest stand delineation and a forest conservation 




plan; and



4.
Satisfactorily completes a forest conservation course offered by the Department of 


Natural Resources.

§ 70-7.  Short Term Protective Agreements.


A.
Maintenance Agreements





1
.Application. A person required to conduct afforestation or reforestation 



under the Millington Forest Conservation Program shall include in the 




forest conservation plan, a binding maintenance agreement for the length 



of 2 years, as specified in the Forest Conservation Manual.





2.
Approval procedures and timing shall be consistent with the procedures 



provided in the Millington Forest Conservation Ordinance.





3.
The maintenance agreement shall detail how the areas designated for 




afforestation or reforestation will be maintained to ensure protection and 



satisfactory establishment of forest and shall follow the standards provided 



in Chapter 3 of the Millington Forest Conservation Manual.





4.
The person required to conduct the afforestation or reforestation, after this 



referred to as the “obligee”, shall present evidence of a legal right to 




implement the proposed maintenance agreement on a selected site by 




providing:







a.
An executed deed conveying title to a selected site to the obligee; 







b.
An executed conservation easement agreement;







c.
Written evidence of the landowner’s consent to the use of a 





selected site;







d.
A fully executed option agreement, long-term lease agreement, or 




contract of sale for a selected site; or







e.
Other written evidence of a possessor or ownership interest in a 




selected site.





5.
The Town of Millington shall be a signatory to the maintenance 




agreement, or shall be designated a third-party beneficiary of the 




agreement.





6.
The Town of Millington may not release financial security or end 




monitoring without receipt of a legally binding deed, long-term lease, or 



conservation easement agreement on those lands where afforestation or 




reforestation will occur.





7.
The maintenance agreement shall provide for access by the town to the 




afforestation or reforestation site.


B.
Bonding





1.
Application







a.
A person required to conduct afforestation or reforestation shall 




include 
a bond, letter of credit, or other financial security as an 




element of a forest conservation plan.







b.
This section does not apply to agencies of any federal, state, 





county or municipal government.





2.
Requirements. A financial security shall be furnished in the form of:







a.
A bond which shall be shade payable to Town of Millington;







b.
An irrevocable letter of credit which shall:








i)
Be equivalent to the required bond,








ii)
Be issued by a financial institution authorized to do 






business in Maryland,








iii)
Be in force until all mitigation for reforestation and 






afforestation and monitoring requirements have been 






fulfilled to the satisfaction of the Town; or




c.
Other security approved by the Town.





3.
The financial security shall:







a.
Ensure that the afforestation, reforestation and associated 





maintenance agreements are conducted and maintained in 





accordance with the approved forest conservation plan







b.
Be in the amount equal to 125% of the estimated cost of 





afforestation, reforestation as determined by the Town 







c.
Be in a form and content approved by the Town.





4.
The value of the financial security:







a.
Shall be based on 125% of the cost to perform all work required by 




the afforestation or reforestation plan if the work had to be 





performed by or contracted out by the Town.







b.
May be adjusted according to 125% of the actual cost of mitigation 




for afforestation and reforestation or, if the cost of future 





mitigation work changes, the Town shall notify the obligee of a 




proposed adjustment and provide an opportunity for an informal 




conference on the adjustment; and







c.
May be reduced if the obligee proves to the Town that the costs to 




complete the mitigation project have been reduced.



5.
A surety bond or other alternative form of security may not be canceled by 



the surety, bank, or other issuing entity unless both of the following 




conditions are satisfied:







a.
The surety notifies the Town and the obligee of its intent to cancel 




the bond, or other surety in writing, by registered mail, not less 




than 90 days before cancellation; and







b.
At least 45 days before the cancellation date indicated in the 





notice, the obligee files a commitment from a surety, bank, or other 




issuing entity to provide a substitute security which will be 





effective on the cancellation date indicated in the notice.





6.
After one growing season, the person required to file a bond or other 




financial security under this regulation may request reduction of the 




amount of the bond or other financial security by submitting a written 




request to the Town with a justification for reducing the bond or other 




financial security amount, including estimated or actual costs to ensure 




that the afforestation or reforestation 
requirements are met.





7.
The Town shall determine whether a lesser amount is sufficient to cover 



the cost of afforestation or reforestation, taking into account the following:







a.
The number of acres;


b,
The proposed method of afforestation or reforestation;



b


.
The cost of planting materials or replacement materials;







c.
The cost of maintenance of the afforestation or reforestation 





project; and                                                                                                                                                         


d..
Other relevant factors.                                            



8.
If, after two growing seasons or one year, whichever is greater, the 




planting associated with the afforestation or reforestation meets or exceeds 



the standards of the Forest Conservation Manual, the remaining amount of 



the cash bond, letter of credit, surety bond, or other security shall be 




returned or released.





9.
Bond Release







a.
The bond shall be released on receipt of written notice from the 




Town, if applicable, stating that all afforestation or reforestation 




requirements have been met.







b.
The written notice shall be sent at the end of the required two year 




monitoring and management period, as provided in the 





maintenance agreement.







c.
If the Town fails to send written notice within sixty days after the 




end of the monitoring and management period, the bond shall be 




automatically released.



10.
Financial Security Forfeiture




a.
The bond or other financial security may be subject to forfeiture if 




the obligee fails to comply with:








i)
Revocation of the forest conservation plan;








ii)
An Administration order; or 








iii)
An element of the afforestation or reforestation plan.






b.
The Town of Millington shall notify the obligee, by certified mail, 




of the intention of the Department or local authority to initiate 





forfeiture proceedings.






c.
The obligee has thirty days from receipt of the notice of forfeiture 




to show why the bond or other financial security may not be 





forfeited.






d.
If the obligee fails to show cause, the bond or other financial 





security shall be forfeited.

§ 70-8.  Long Term Protective Agreements.



A.
An applicant shall have in effect at all times, approved long-term protective 



measures for all land forested, afforested, or reforested under the Forest 



Conservation Ordinance.



B.
Approved Forest Management Plan



Procedure for Approval



An application for approval of a forest management plan shall include all the information 


required 
in the Millington Forest Conservation Technical Manual.



The Forest Management Plan:







i)
Shall be legally binding from the date of approval







ii)
Shall be prepared by a licensed professional forester;







iii)
Shall be submitted to the Department of Natural Resources 





project forester for Millington; and







iv)
May be amended periodically, as provided in the Better-ton 





Forest Policy document.



C.
The Department of Natural Resources Project Forester shall review the
plan to ensure 


that it is 
complete and consistent with the Millington Forest 





Conservation Program.




d.
The Town of Millington shall notify the applicant whether the Forest




Management Plan has been approved.



D.
Procedure for Amendment of an Approved Forest Management Plan.





a.
An approved forest management plan may be amended if there is a change 



in site conditions or landowner objectives.





b.
Amendments shall be prepared by a licensed professional forester.





c.
The amendment shall be submitted to the Department of Natural 




Resources project forester for the Town of Millington where the property 



is located.





d.
The forester shall review the amendment to ensure that it is complete and 



consistent with the Forest Conservation Program.





e.
The town shall notify the applicant as to whether the amendment has been 



approved.





f.
applicant shall sign the amendment.



D.
Forest Conservation and Management Agreement. An applicant may satisfy the 



requirement for long-term protection by executing a Forest Conservation and 



Management Agreement, as provided in Tax Property Article, Section 8-211, 



Annotated Code of Maryland, and COMAR 08.07.03



E.
Other Legally Binding Protective Agreements





1.
Other legally binding protective agreements include:







a.
Covenants running with the land;







b.
Deed restrictions;







c.
Conservation easements; and







d.
Land trusts





2.
Other legally binding agreements shall provide:







a.
Protection for land forested, afforested, or reforested under the 




Forest Conservation Ordinance.







b.
Limitation on the uses of forest to those that are consistent with 




forest conservation.



F.
An applicant may include in a forest conservation plan another long-term 



protective measure if the applicant demonstrates to the satisfaction of the Town 



that the measure will provide for the long term protection of the areas retained, 



afforested or reforested under the Forest Conservation Ordinance.


G.
Procedure for a Timber Harvesting Plan





1.
An individual may harvest timber on forested, reforested, or afforested areas 



protected under an approved forest conservation plan provided that the harvest:







a.
is consistent with the intent of an approved forest management 




plan, forest conservation management agreement, or other long 




term protective agreement;







b.
Is subject to a timber harvest plan:








i)
Prepared by a licensed professional forester








ii)
Submitted to Kent County Forest Conservancy District 





Board for review and approval, and





iii)
That remains in effect for two years;

c.
Is consistent with the intent and requirements of the approved forest 




conservation plan.





2.
The Kent County Forest Conservancy District Board shall notify the 




individual whether the timber harvest plan has been approved.

§ 70-9.  Annual Report.

On, or before the first of each year, the Town shall submit to the Department of 
 Natural Resources a report on:



1.
The number, location, and type of projects subject to the provisions of this ordinance.




2.
The amount and location of acres cleared, conserved, and planted in connection with a 


development project;




3.
The amount of reforestation and of forestation fees and non-compliance penalties 


collected and expended.




4.
The costs of implementing the Forest Conservation Program.

§ 70-10.  Biennial Review.


The Department of Natural Resources shall conduct a biennial review of the Towns Forest Conservation Program. During the review the Town shall provide documentation of:




1.
The number, location, and types of projects




2.
The number and location of acres cleared, conserved and planted; and




3.
The amount of reforestation and afforestation fees and noncompliance penalties collected 

and expended.

