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Clerk-Treasurer Elizabeth Downey called the hearing to order at 7:30 PM.
Clerk-Treasurer Elizabeth Downey opened the hearing by introducing the members of the Board of Appeals and Attorney David Wright as legal counsel for the Millington Board of Appeals.  Ms. Downey stated that the application for a variance was filed on December 5, 2007 by R. Dennis Hager and Eliza Abbey in regards to the parking and loading dock requirements as stated in the Code of Millington.  The property in question is located at 401 Cypress Street, Millington, Maryland and is an improved one-story building, currently vacant but proposed restaurant in the near future.  Ms. Downey certified that advertisement of this hearing in the Kent County News in the December 21st and 28th, 2006 editions.
Attorney David Wright entered into record a letter of recommendation to allow the variances from the Millington Planning Commission.  The Planning Commission’s recommendation was based on the following findings of fact:
· the property is zoned commercial and a restaurant is a permitted use in that district;

· there is currently parking in town, not on the property itself, which is available for patrons of such a business;

· contiguous businesses operate without loading docks;

· the Comprehensive Plan and the Zoning Ordinance encourages commercial development and flexibility in the enforcement of parking requirements; and

· the owner of the property would suffer a practical difficulty if the parking and loading dock requirements were enforced and a viable commercial property in the center of the Town of Millington would be denied development for a permitted use.

Attorney Wright asked for the applicants and anyone planning to testify at this hearing come forward to be sworn in before the Board of Appeals.  Those sworn in were R. Dennis Hager, Eliza Abbey, and Patricia Gore.

R. Dennis Hager identified himself as a resident, business owner, and Mayor of the Town of Millington since 1987.  Mr. Hager explained that he initially housed his business, Millington Pharmacy, at 401 Cypress Street but they moved to 200 Sassafras Street.  Mr. Hager stated now would be the time for anyone to recluse themselves if they felt a decision could not be fairly given.  No one reclused themselves.  
Mr. Hager explained the reason his application to renovate the building had been denied was on the lack of available on-site parking spaces and a specific loading dock area as per the requirements of the Code of Millington.  There are currently parking spaces available behind 200 Sassafras Street and 403 Cypress Street, which are owned by R. Dennis Hager.  Mr. Hager referenced previous Board of Appeals hearings regarding parking issues with property located at 403 Cypress Street and 201 Sassafras Street for previous business owners.  Since those previous hearings the only changes in 401 Cypress Street have been ownership changes and usage.  Over the years this building has been a pharmacy, a television repair store, grocery store, dime store, carpet store, florist and gift shop, upholstery repair shop, and antique shop.  

Mr. Hager explained that the 1997 Comprehensive Plan addressed the recommendations by the Planning Commission to address how businesses and parking in the downtown area of Millington were to be regulated.  At this time there was also a plan established to renovate the area along Railroad Avenue for increased public parking.  The strategy of the Comprehensive Plan was to maintain a strong business community and focus all business development in the downtown area.

Chairwoman Joyce asked if a preliminary site plan had been submitted at the time of the application.  Mr. Hager stated that there was a preliminary site plan but it was very preliminary due to the construction permit being denied, work on the site plan had ceased upon a decision can be made by this Board.  Mr. Hager distributed a copy of the site plan and entered a copy as Exhibit #1.

Mr. Hager went on to say the businesses at 401 Cypress Street have continually failed due to inadequacy of parking and other minor construction and maintenance issues.  When Mr. & Mrs. Jackyll owned the property, they did some upgrading of the building.  Mr. Hager stated his concern is to have a business that compliments the Town, create jobs within the Town, draw business to the Town, and help to eliminate the drug dealers and thugs that congregate on the streets.  Mr. Hager took this opportunity to introduce Eliza Abbey, the future proprietor of the restaurant to be located at 401 Cypress Street.  Ms. Abbey is a resident of the Town of Millington, an exceptional chef, and has impressive credentials.  Mr. Hager stated he believes that a person should work in the town that he/she lives.
Mr. Hager stated the Code of Millington requires an off-street loading space for a building less than 10,000 square feet.  The building located at 401 Cypress Street is 2,067 square feet with an additional 96 square feet for a proposed walk-in freezer/refrigerator which calculates to one off-street loading space area.  Mr. Hager stated there was sufficient space between the Pharmacy and the proposed restaurant to accommodate a shared loading dock.

Commissioner Edie Morales asked if parking was available behind the Pharmacy and what the numbers of spaces were in the space between Millington Market and the Pharmacy.  Mr. Hager stated there were approximately 16 spaces available on the property at 200 Sassafras Street owned by him.

Attorney Wright asked what the hours of operation were for the Pharmacy and the proposed hours of operation for the restaurant.  Mr. Hager explained the Pharmacy is opened Monday through Friday from 9:00 AM – 6:00 PM and on Saturday from 9:00 AM – 1:00 PM.  Ms. Abbey stated the proposed hours of operation for the restaurant will be from 11:00 AM – 9:00 PM.  Therefore there will be some overlapping during lunch and early dinner hours.

Attorney Wright asked Mr. Hager if a calculation on needed parking spaces had been completed to adhere to the regulation.  Mr. Hager stated the capacity of the restaurant is 55-60 without taking into consideration ADA regulations of two additional restrooms.  To perform an accurate calculation you must take into account square footage, number and size of doorways, and advise from the State Fire Marshall.  Attorney Wright asked what the projected numbers of employees were to be for the restaurant.  Ms. Abbey stated the plans were to employ two shifts of 6 employees, which equates to a total of 12 employees.  Attorney Wright stated based on the square footage of the building and the number of employees, there is a need for 24 parking spaces.  Of the 24 parking spaces, 16 areas available on the property at 200 Sassafras Street.  Attorney Wright inquired as to how many people were employed at the Pharmacy.  Mr. Hager stated he currently employees 4 people, 1 of which is himself and he walks to work.  Attorney Wright asked how close the other public parking spaces are to 401 Cypress Street.  Mr. Hager stated the fartherest parking space is along Railroad Avenue and is approximately 75 yards from 401 Cypress Street.  Attorney Wright asked if B B & T had been approached regarding the use of their parking spaces and are there extra parking spaces available at B B &T.  Mr. Hager stated that he had spoken with the Manager, Theresa Morshead, of B B & T who stated as long as the employees and customers have ample parking there is no problem with sharing of the other spaces.  Mr. Hager went on to say he did not know what the requirements for the bank would be but the bank does own all of the parking on the west side of Railroad Avenue and parking behind 402 Cypress Street.  Commissioner Edie Morales stated there was also public parking available across the street from 200 Sassafras Street.  Chairwoman Joyce asked what impact the other businesses would feel due to the increased need for parking.  Mr. Hager stated he felt there would be no impact on the other businesses.  
Attorney Wright asked if the parking available on Railroad Avenue is utilized by the other businesses in town and is it approximate to the other businesses.  Mr. Hager stated the parking along Railroad Avenue is used by the other businesses as needed and will be used by the bar this is to reopen at 406 Back Street in the spring.  The parking for the bar will be more in the evening due to their hours of business.

Chairwoman Joyce reviewed §80-69 and the easement requirement.  She asked how this requirement applies to this particular situation.  Attorney Wright explained if space is required by the ordinance and the property is owned by another individual than an easement can be requested.  Attorney Wright explained to the Board, they could limit the variance to a specific use and to a specific owner, in this situation both properties are owned by one person therefore a restricted variance could be issued.  The Board could ask for an easement for use of the alley which is adjacent to the hardware store and 401 Cypress Street, which is also to be used as a shared loading space for both businesses.  Mr. Hager and Mrs. Anderton assured everyone an easement was not necessary as they have a good working relationship and foresee no problems with deliveries.

Commissioner Morales asked if the back property line of the hardware store is parallel to the driveway between the Pharmacy and the market and if Mr. Hager had any intentions to surface this parking area.  Mrs. Anderton stated they recently had a survey completed which shows their property line in accordance with Mr. Hager’s property.  Mr. Hager explained that in the past he had intended to pave the area alongside and behind the Pharmacy but due to stormwater management issues the project was never completed; but he will look into paving this area.
Commissioner Hemstock asked what deliveries they expected for the proposed restaurant.  Ms. Abbey explained she expected to receive approximately 5-7 deliveries per week; of these deliveries only one delivery would be in a tractor-trailer with the remaining being in small box trucks.  All trucks could use the alley or pull behind the pharmacy for their deliveries; if this is a problem only the tractor-trailer would need to park on the street and only for the time needed to unload the delivery.  Attorney Wright asked how many deliveries were made to the Hardware Store.  Mrs. Anderton stated they received only 1 big delivery and approximately 2 small deliveries per week.
Attorney Wright asked Mr. Hager would the parking requirement for the Pharmacy would be.  Mr. Hager explained there would be 5-7 spaces required; there are currently 2 spaces available in the front of the Pharmacy, public parking across from the Pharmacy, and 16 additional spaces available on the Pharmacy property.  Attorney Wright asked how much parking was required by the Hardware store.  Mr. Hager explained the Hardware Store would require 5-7 spaces; they have 6 available on the side of the store and two available in front of the store.  Attorney Wright asked how many parking spaces area available on Railroad Avenue.  Mr. Hager stated there were 8 on the east side of Railroad Avenue and at least 20 spaces on the west side available.

Mr. Hager reiterated the struggle there is in trying to make Millington a vibrant town; one way is to have complimentary businesses in town to make the downtown area attractive and to draw area residents in to Millington.

Attorney Wright asked if there were any questions from the public for the witnesses.  There were none.  Attorney Wright asked if anyone wanted to offer testimony in favor of the application.  Joyce Morales, Chairwoman of the Planning Commission explained the intentions of the Planning Commission and the letter with their recommendation to grant the variances.  Mrs. Morales also explained the issue of meeting parking requirements in the past.  
Attorney Wright asked if anyone wanted to offer testimony in opposition of the application.  Deborah Thompson of Up the River Café questioned the process of this application and appeal request.  Mrs. Thompson stated that from reviewing the Zoning Ordinance she feels many steps have been missed.  The site plan was missing from the file when she reviewed it in the Town Office.  Dave Teel, Town Administrator, explained the site plan was submitted with the initial demolition application but was erroneously not included in the file.  Chairwoman Joyce asked if the site plan was reviewed by the Planning Commission prior to making their recommendation.  Planning Chairwoman Morales stated the site plan was reviewed by the Planning Commission.  Attorney Wright asked what parts of the site plan were preliminary.  Mr. Hager explained the location of the walk-in may change, the loading dock area may change, and the interior configuration may change.  Attorney Wright stated that while the site plan may not show the parking spaces around the area, does the Board think the site plan gives them enough information to render a decision.  If not, the board can deny the application or request a more specific site plan be presented.  The Board members agreed with a vote of 3-0 that the site plan was sufficient.  Attorney Wright explained to the Board that they had the right to grant the variance with a contingency that the Planning Commission approve the final parking plan.  Planning Chairwoman Morales explained that the parking requirements were determined using a State Road survey and that the detriment is actually to the property itself due to the lack of parking available.  Elizabeth Downey, 426 Cypress Street and former owner of 406 Back Street, explained that on numerous occasions the beer and liquor trucks would park at the Liquor Store on Sassafras Street and walk the deliveries to Back Street due to the convenience of only have to make one stop.

Deborah Thompson asked where the loading dock was to be located.  Attorney Wright explained there was sufficient space between the Pharmacy and 401 Cypress Street to accommodate a loading dock.  Attorney Wright also explained that it would be at the Board of Appeals discretion to waive the loading dock requirement based on how much loading and unloading is expected to occur.  

Deborah Thompson questioned the difference between the application requesting an appeal of the Town Administrator’s decision and the advertising in the paper asking for a variance.  Attorney Wright stated the advertisement is the controlling factor in the request of the Board of Appeals and further more; the application had been revised requesting a variance not an appeal.  Mrs. Thompson stated she feels allowing 401 Cypress Street to become a restaurant is detrimental to the neighborhood.

Mrs. Mary Wick explained she feels requesting a legal easement be prepared is a good idea for the proprietor for the use of truck traffic and unloading issues.

Attorney Wright stated the record is complete.  The hearing evidentiary is officially closed at 8:12 PM.  Mr. Wright recommended the Board members meet now to make a decision while testimony is fresh in their minds.  The Board members agreed to discuss the issue at this time, the public cannot participate.

Attorney Wright explained the Board of Appeals members need to determine the number of spaces needed for parking, the number of spaces available on adjacent properties, how to handle the shortfall of parking spaces, whether it would be appropriate to vary parking by that number, and what to do regarding the easement requirement or a limited use to the current owner.  The members of the Board of Appeals agreed that with 12 employees and 60 seats available in the proposed restaurant, there is a need for 24 spaces.  Of the 16 spaces available at the Pharmacy, 7 are needed by the Pharmacy which leaves 9 to be used by the restaurant.  The Board could issue a variance for limited use of these spaces as long as both properties were owned by the same person.  There are 15 additional spaces needed; this is the variance that needs to be reviewed based on whether the Board feels there is sufficient parking available throughout the public parking spaces in Town.
Chairwoman Joyce reopened the evidentiary portion of the meeting to inquire as to how many spaces were needed by Up the River Café.  Mrs. Thompson stated she has only 1 employee and space for 20 patrons.  This calculates to 10 parking spaces being needed for this business.  Mr. Hager stated when the application was approved for 405 Cypress Street, Up the River Café, it was approved for only 12 stools not 12 stools and booths to accommodate 8 additional patrons.  Patricia Gore added that while owner of the Hardware Store, she had a 20 foot container on the back of her property and there was no problem with the truck backing in to pick up this container therefore she sees no problem with deliveries.

Attorney Wright reviewed with the members their recommendations in regards to parking space requirements:  (1) the proposed use of 401 Cypress Street as a restaurant needs 24 parking spaces; (2) there are 9 parking spaces available at 200 Sassafras Street which can be used with ownership restrictions; (3) there is a 15 parking space shortfall which the Board feels can be overcome by sufficient parking around the neighborhood in public parking;  (4) the proposed use for 401 Cypress Street will not cause substantial detriment or change the character of the neighborhood, is consistent with the Comprehensive Plan; and (5)  the need for a variance is the result of practical difficulty not in the applicant’s making but due to the unusual nature of the property.  The Board agreed with Mr. Wright’s recap.
Board of Appeals member Morales entered a motion to accept the decision of the Board of Appeals and the five (5) recommendations as set forth by Attorney Wright.  Chairwoman Joyce seconded the motion.  A vote of 3-0 was entered.

Attorney Wright reviewed with the members their recommendation in regards to the loading dock requirement.  The Board of Appeals had two options:  (1) given the volume and time of deliveries waive the loading dock requirement; or (2) due to the need for a loading space ask for an easement.  Commissioner Morales entered a motion to waive the requirement for a loading dock.  Commissioner Hemstock seconded the motion.  A vote of 2 fore and 1 undecided was entered.
Attorney Wright stated the hearing is complete.  Board of Appeals Commissioner Morales motioned for the hearing to close at 8:34 PM; Board of Appeals Commissioner Hemstock seconded this motion.

The official hearing is recorded and is kept at the Town Office, 402 Cypress Street, Millington, MD.

Respectfully submitted,

Elizabeth Downey

Clerk-Treasurer

