TOWN OF MILLINGTON

Board of Appeals Meeting Minutes

October 30, 2006

Board of Appeals Present:
Elizabeth Joyce





Edie Morales




Donna Hemstock





Mary Wick
Town Officials Present:
Mayor Dennis Hager





Councilman George Mitchell

Town Administrator:
Dave Teel
Lawyers:


David Wright, Attorney for Board of Appeals





Paul Bowman, Attorney for Town of Millington





Richard Cookerly, Attorney for Up the River Cafe

Media:


Craig O’Donnell, Kent County News

Applicant:


Deborah Thompson

Public:


Cindy McCarty


Ronald Maranto





Bonnie Mitchell


Cora White





Veronica Shannahan


Janet Lewis





Melinda Rhodes


Guy Beckley





Jenny Randolph


David Edgerton





Glenn Pyle



Scott Thompson
Mayor Hager called meeting to order at 6:35 PM.
Mayor Hager introduced the member of the Board of Appeals and officially swore all members into office.  

Attorney David Wright called the Executive Session of the Board of Appeals to order at 7:04 PM.
Attorney David Wright instructed the members of the Board of Appeals to elect a chairperson for this board.  With a final vote of 3-0; Elizabeth Joyce was elected as Chairwoman for the Millington Board of Appeals.  Attorney Wright reviewed Open Meetings Law parameters and distributed “Rules of Procedures” to be adopted by the Board members.  The first three pages of the rules deal with variances and conditional uses when presented to the Board of Appeals.  The subject matter at this meeting will pertain to section F and G of these rules.  Therefore, Attorney Wright advised the members to adopt on an interim basis sections F and G and meet at a later date to review and adopt the complete “rules of procedures” document.  A vote of 3-0 was entered to adopt sections F and G of the “rules of procedures” for tonight’s hearing.  Attorney Wright explained that the Board had the right to set time limits for comments; Mr. Wright suggested a time limit of two (2) minutes be established.  A vote of 3-0 was entered to allow comments to be limited to two (2) minutes.
Attorney Wright reviewed the purpose of the hearing and reviewed how the members were to handle this hearing.  Mr. Wright reviewed the application for the appeal from Up the River Café and the decision that was made by Town Administrator, Dave Teel which was that the painting on the side of the building was to be considered a sign and Mrs. Thompson, owner of Up the River Café, did not follow procedure by applying for a permit and that the size of the painting was larger than signs are permitted according to the Town’s code.  Mr. Wright explained that there are two ways to receive information in a hearing; they are “Dan ova” and “on the record”.  “Dan ova” means starting from scratch, members hear all of the evidence, and make a decision.  Mr. Wright explained this is the method that most boards prefer.  “On the record” means members would review the decision made by Mr. Teel, considers the evidence, and makes a determination of whether the decision was correct or incorrect.  A vote of 3-0 was entered to use the “Dan ova” method.  Mr. Wright further explained he found one case relevant to this matter; LR Media vs. City of Baltimore.  In this case Nike wanted to hang a banner that had the Nike logo on it; the Board of Special Appeals stated that if any part of the banner draws attention to the company then it is to be considered a sign.  The question here tonight is to determine is the painting on the side of Up the River Café a sign as the Town Administrator has ruled.
Attorney David Wright closed the executive session of the Board of Appeals at 7:30 PM.

Clerk-Treasurer Elizabeth Downey called the hearing to order at 7:31 PM.
Clerk-Treasurer Elizabeth Downey opened the hearing by introducing the members of the Board of Appeals and Attorney David Wright as legal counsel for the Millington Board of Appeals.  Ms. Downey stated that the application for appeal was filed on September 22, 2006 by Deborah Thompson, owner of Up the River Café appealing a decision of the Town Administrator.  The property in question is located at 405 Cypress Street, Millington, Maryland and is an improved two-story building, housing the applicant’s business, Up the River Café.  Ms. Downey certified that advertisement of this hearing in the Kent County News in the October 12th and 19th editions.

Attorney David Wright reviewed the adopted “Rules of Procedures” and distributed copies to Paul Bowman, Attorney for the Town of Millington and Richard Cookerly, Attorney for Up the River Café.

Attorney Paul Bowman asked to have the town file placed in evidence. This was agreed between Mr. Bowman and Mr. Cookerly.  The town file consists of the application for appeal, letters to Mr. Cookerly, Mr. Bowman, and Mr. Wright regarding information supplied to members of the Board of Appeals, and letters to the members regarding this case.

Mrs. Thompson questioned the requirement that the rules of procedure be available 72 hours prior to the proceeding.  Mr. Wright explained this was only for jurisdiction issues.

Attorneys Bowman and Cookerly stipulated that the following documents which they support constitute the Town of Millington file on this matter will be admitted into evidence are:


Exhibit 1A
letter from Dave Teel dated 8/23/06


Exhibit 1B
letter from Deborah Thompson dated 8/30/06


Exhibit 1C
letter from Town of Millington dated 9/1/06


Exhibit 1D
application for appeal dated 9/22/06


Exhibit 1E
copy of application dated 9/22/06


Exhibit 1F
copy of filing fee check 


Exhibit 1G
undated letter from Town of Millington


Exhibit 1H
letter from Dave Teel dated 9/13/06


Exhibit 1I
letter from Richard Cookerly dated 9/20/06


Exhibit 1J
letter to Mary Wick from Town dated 9/26/06


Exhibit 1K
letter to Elizabeth Joyce from Town dated 9/26/06


Exhibit 1L
letter to Elizabeth Joyce from Town dated 10/03/06


Exhibit 1M
letter to Mary Wick from Town dated 10/3/06


Exhibit 1N
letter to Edie Morales from Town dated 10/3/06


Exhibit 1O
letter to Richard Cookerly from Town dated 10/3/06


Exhibit 1P
letter to David Wright from Town dated 10/3/06


Exhibit 1Q
letter to Edie Morales dated 9/26/06


Exhibit 1R
letter to Richard Cookerly from Paul Bowman dated 10/5/06


Exhibit 1S
letter from Richard Cookerly to Town dated 10/12/06


Exhibit 1T
letter from Town to Richard Cookerly dated 10/19/06


Exhibit 1U
letter from Town to Donna Hemstock dated 10/19/06


Exhibit 1V
letter from Deborah Thompson to Town dated 10/25/06


Exhibit 1W
letter from Town to Deborah Thompson dated 10/27/06




including attachments of Mayor and Council minutes from 9/26/06 


(11 pages) and Mayor and Council minutes from 9/20/06 (4 



pages), sections 80-84 and 80-86 of zoning ordinance

Attorney Richard Cookerly stated he and his client had some preliminary concerns.  The first concern was to ask Edie Morales to excuse herself from the hearing due to the fact that her husband, Moe Morales, was an employee for the Town of Millington.  He felt that to avoid any sense of impropriety she should not be involved in this hearing.  
Attorney David Wright asked Mrs. Morales how she felt about being asked to excuse herself.  Mr. Wright also asked Mr. Cookerly what standards Mrs. Morales should apply to make her decision or should she even make a decision.  Mr. Cookerly stated he felt the Board should make the consideration.  Mrs. Thompson stated she felt by allowing Mrs. Morales to remain a part of the hearing leaned towards a sense of impropriety.  Mrs. Morales stated that her husband, Moe Morales, does work for the town on a part-time basis and that if it would make the hearing smoother she would excuse herself; but she did not feel that her husband working for the Town would influence her decision in any way.  Attorney Bowman stated he did not feel it should be an automatic decision but a decision made the members of the Board.  Mrs. Thompson stressed that she feels the employment of Mr. Morales will be a direct influence on any decision made by Mrs. Morales.  Attorney David Wright stated he felt the decision could be made by Mrs. Morales.  Mrs. Morales asked if Attorney Cookerly and Mrs. Thompson would object to the alternate member, Mary Wick, due to her living outside of town limits.  Mrs. Morales made the determination not to excuse herself from the hearing.  A vote of 3-0 was entered by the board members in favor of allowing Mrs. Morales to remain on the board for this hearing.  Mr. Cookerly objected to the board’s decision to allow Mrs. Morales to participate in the hearing.

Mr. Cookerly’s second concern was that the “rules of procedure” were not in place and that the members did not know what this rules were prior to this hearing.  According to 66B and the Town Code a set of rules are to be in place and be available to the public.  Mr. Wright asked Mr. Cookerly for a proposal to resolve this issue.  Mr. Wright acknowledged that the rules were not adopted until tonight prior to this hearing and that they were not made available to Up the River Café two days prior to the hearing as stated in Section 80-84 of the Town’s code.  Mr. Cookerly stated he neither knew of nor could recommend any solution to this concern.  Mr. Cookerly proposed that due to this issue the case be presented in a less formal fashion; that both parties are allowed to make opening statements and that he could review the history of the issue at hand.
Attorney Wright asked Mr. Cookerly if he had read the “rules of procedures”.  Mr. Wright then reviewed these rules once again, asked that things keep moving through the hearing, and asked that all parties avoid any lengthy opening statements.  Mr. Wright stressed that everyone is fully aware of why this hearing is being held and why the appeal has been filed.  The question to Mr. Cookerly became do we proceed and accept the adopted rules of procedures or do we reconvene at a later date.  Mr. Wright offers Mr. Cookerly a recess to discuss this issue with Mrs. Thompson and to review the rules of procedures.  Mr. Cookerly and Mrs. Thompson decided to proceed accordingly.

Attorney Cookerly’s third concern was the filling of vacancies to the Board and the matter in which they were filled.  According to Section 80-84 of the Millington Code all vacancies are to be filled in a timely manner.  Due to the manner in which these positions were left vacant and then filled prior to this hearing there is an appearance of improprietory with the members and the fact that the Mayor appoints them.  Mr. Cookerly stated he had no idea of any prejudices due to the appointments against his client.

Attorney Wright asked Attorney Bowman to explain how the members were appointed to the Board of Appeals by the Town of Millington.  Mr. Bowman requested that testimony be heard from Mayor Hager in regards to these appointments.  Mr. Bowman reminded everyone that this hearing is for an appeal made by the Town Administrator not for action or actions taken by the Mayor.  Attorney Wright sworn Mayor Hager in for testimony.  Attorney Bowman verified the Mayor’s position in the Town of Millington.  Mr. Bowman asked Mayor Hager to explain how the Board of Appeals was constituted at the time the application from Up the River Café was filed.
Mayor Hager explained that at the time of the application there were two members on the Board of Appeals, Mr. Carville Robinson and Mrs. Pat Durham.  There was one vacancy at that time, and Mayor Hager had approached a resident to fill this position but a decision had not been made at that time.

Attorney Wright asked for the term of the members.  Mayor Hager responded that each member serves a three (3) year term.

Attorney Wright asked when did the terms of the previous Board members expire.  Mayor Hager stated that Mr. Robinson’s term was to expire November 2006 while Mrs. Durham’s term would have expired November 2007.  The other position was vacant and there had been no appointments.  Mayor Hager explained that it is hard to keep positions on the Board of Appeals filled because it is rare that there is any activity with this Board.  

Attorney Wright asked when the last time the Board of Appeals met.  Mayor Hager responded 2 – 3 years ago over a concern with a fence on the corner of Comegys Street and Cypress Street.  Prior to that hearing, it would have been sometime in 1997.

Attorney Wright asked why Mr. Robinson and Mrs. Durham were not in attendance tonight on the Board.  Mayor Hager explained that Mr. Robinson abruptly submitted his resignation upon learning of this hearing.  Mrs. Durham has moved to Delaware and specified she did not want to serve on the Board of Appeals.  Attorney Wright reiterated Mr. Cookerly’s question as to how were the current three members selected to be on the Board of Appeals.  Mr. Cookerly asked how were they appointed since this series of events has transpired.
Mr. Wright reiterated there were two members on the board, since then they have resigned, the hearing was approaching, and would Mr. Cookerly suggest the Town do to reconstitute the Board.  Mrs. Thompson stated she spoke with Mrs. Durham prior to this hearing.  Mrs. Durham explained that her term had expired but if she had known this case was coming up she would have remained on the Board.  Mr. Cookerly stated he was not sure how to reconstitute the Board in this predicament; but his concern is whatever is done at this hearing and that he objects on the grounds there is still a potential for impropriety.  Mr. Wright asked Mr. Cookerly if he would like to cross-examine Mayor Hager.  Mr. Wright stated that in conclusion the Town was left with vacancies on the Board and the Mayor had to appoint someone to fill these vacations even though the application had been submitted.  As long as the Mayor appointed individuals in a fair way, sought three impartial individuals then his appointments could be considered appropriate. 

Mr. Cookerly asked Mayor Hager if he engaged in any personal conversation with Mrs. Morales regarding the hearing matter when discussing a position on the Board of Appeals.  Mayor Hager stated he contacted Mrs. Morales and asked her to fill the vacancy on the Board.  Mrs. Morales has held previous positions in the Town Council and has been a resident of the Town of Millington for many years.  Mr. Cookerly specifically asked Mayor Hager if he spoke with Mrs. Morales about the pending subject matter.  Mayor Hager stated he briefly mentioned the subject matter and that fact that there was going to be a hearing of the Board of appeals.  Mr. Cookerly asked if this was a lengthy discussion.  Mayor Hager stated no, he stated he did not asked Mrs. Morales what her opinion was on this matter.  Mr. Cookerly asked if Mayor Hager had spoken with Mrs. Morales since the initial conversation regarding this matter.  Mayor Hager stated no.  Mr. Cookerly asked if Mrs. Morales offered the Mayor her opinion on this matter.  Again Mayor Hager stated no.

Attorney Cookerly asked how did the Mayor decide to ask Elizabeth Joyce to become a member of the Board of Appeals.  Mayor Hager stated there was an opening on the Planning Commission last year and Mrs. Joyce volunteered for the position.  At that time she was not quite right for that particular position so someone else was appointed.  Therefore when this position became available she was approached.  Mayor Hager stated he discussed with Mrs. Joyce the fact that she frequents Up the River Café and is a friend of Mrs. Thompson which may make her decision difficult.  Mayor Hager then stated he met with Mrs. Joyce at her home on Cypress Street to discuss this position and it’s responsibilities in general.  Mr. Cookerly asked if they discussed the legalities of this particular case.  Mayor Hager stated he gave Mrs. Joyce the opportunity to decline the position.  He stated he stressed the importance of being unbiased and impartial.  Mr. Cookerly asked was Mrs. Joyce aware of the subject matter at the time she was solicited for the appointment.  Mayor Hager stated that she was indeed aware of the subject matter but that Mrs. Joyce stated she would consider the position and let him know her decision.  In about 7-10 days Mrs. Joyce agreed to be a member of the Board of Appeals.
Attorney Cookerly asked about the appointment of Donna Hemstock.  Mayor Hager stated he never discussed the issue of tonight’s hearing with Mrs. Hemstock.  He explained that during one of their conversations Mrs. Hemstock did state she would like to have a mural painted on the side of her garage.  Mr. Cookerly reiterated that Mrs. Hemstock had only been appointed within the last two weeks; how was the determination made to ask Mrs. Hemstock to be a member of the Board.  Mayor Hager stated he wanted to fill the vacancies on the Board, he was looking for people who could be impartial, did not want someone who would take sides, not that this is a side issue but the Board needed to be filled with members who can read the documentation, understand the documentation, and make a decision with some intelligence.  Mr. Cookerly asked why were these positions left vacant in the past opposed to filling them now; there is now a full panel and an alternate member.  Mayor Hager stated there were no hearings coming up during the time the vacancies had occurred, there was no indication of forthcoming difficulties, and the hearings in the past were without any contention.  Mr. Bowman stated that in the past there has never been a total vacancy pertaining to this Board.  The fact that the remaining members decided to vacate their positions due to the subject matter was constituted.  Mr. Bowman asked Mr. Cookerly what the remedy could be for this type of situation; there has to be due process.  In Mr. Bowman’s opinion Mayor Hager practiced fundamental fairness to reconstitute the board as positions became vacant.  This appeal is for the decision made by the Town’s Administrator not for the method of filling vacancies on the Board of Appeal.  Mayor Hager stated that Mr. Teel, Town Administrator is an employee of MRDC not an employee of the Town of Millington.
Attorney Wright asked Mr. Cookerly what remedy he would suggest to constitute the board when a vacancy occurs.  Mrs. Thompson stated there is no remedy, vacancies should have been filled, now she has a hearing, she feels her rights are being violated.  Attorney Wright can’t complain without recommending a remedy; what is the remedy.  Mr. Cookerly stated his concern is that his client and the discussions heard on the street that his client, Mrs. Thompson, has been privy to over the past several months.  Mr. Cookerly stated that word on the street is that Mayor Hager has a great personal interest in this matter and a great interest to see that the project is eliminated.  Mr. Cookerly pointed out that the appearance of impropriety, in making spot appointments when the situation arises for a need to have a hearing, is procedurally incorrect.  Mr. Wright asked Mr. Cookerly do you agree that the Town should have had a constituted board at all times.  Mr. Cookerly stated yes.  Mayor Hager stated yes.  Mr. Wright asked Mr. Cookerly if he would like to question any of the board members on their discussion with the Mayor prior to their appointments.  Mr. Cookerly stated no.

Mr. Cookerly questioned the comments heard on the street, the Mayor’s personal agenda, and the incorrect posting of the hearing.  There was nothing posted on the building located at 405 Cypress Street as directed in the code.  Mr. Wright asked if Mr. Cookerly wanted to reconvene at another time to allow for the correction of the posting of this hearing.  Mr. Cookerly stated they would waive the posting issue and agreed to proceed accordingly.

Attorney Bowman reminded everyone that the real issue was is the painting on the side of 405 Cypress Street a sign.

Attorney Cookerly entered his opening statement.  He explained that the decision made by the Town Administrator was that the painting on the side of 405 Cypress Street was indeed a sign as defined in the Millington Code.  This is a project that has been in progress for a couple of years, Mrs. Thompson has sought no personal gain from the project, and it has been widely publicized.  There have been numerous conversations as the project proceeded with the Mayor with no indication of there being any type of problem to complete this project.  Upon receiving a stop work order from the Town Administrator, Mrs. Thompson asked to meet with the Mayor and Council to review this decision.  At the Mayor and Council, we were advised to approach the Board of Appeals to make a decision.  Mr. Cookerly then called his first witness, Deborah S. Thompson, 9 1st Avenue, Betterton, MD.  Mrs. Thompson was sworn in under oath.  Mrs. Thompson reviewed the history of the building located at 405 Cypress Street and her thoughts regarding the painting on the side of the building.  Mrs. Thompson stated that her business is located in the blighted section of town, next door to a Section 8 house.  Mrs. Thompson submitted a letter from the artist, Barbara Januszkiewicz.  This letter gives a time line with conversations held between herself and Mayor Hager; this was entered into evidence as Exhibit 2.  Mrs. Thompson then presented a notebook from local residents regarding their feelings about the painting; this was entered into evidence as Exhibit 3.  Mr. Wright explained that Exhibit 2 and Exhibit 3 were subject to cross-examination.  Mrs. Thompson stated that flyers were distributed throughout the town and presented a copy to be entered into evidence as Exhibit 4.  Attorney Cookerly asked what can be done to make everyone happy?  Mr. Cookerly called no other witnesses.
Attorney Bowman requested the opportunity to cross-examine Mrs. Thompson.  Mr. Bowman asked Mrs. Thompson if the name of her business, Up the River Café, had been painted on the mural initially.  Mr. Bowman reminded everyone that as in the case of LR Media vs. City of Baltimore a mural can be considered a sign.  The painting is a depiction of two of Mary Cassatt’s portraits overlaying each other.

Attorney Bowman asked Dave Teel, Town Administrator, to the witness stand.  Mr. Teel was sworn in for testimony.  Dave S. Teel, Town Administrator, 540 High Street, Chestertown or 49 Bancroft Mills, Wilmington, DE.  Mr. Teel explained his position with Maryland Rural Development Corporation (MRDC).  He was appointed to the position of Town Administrator with Millington by a joint decision.  Mr. Teel has been a Town Administrator for over 40 years; he has a BS from Michigan State, and MS from University of Pennsylvania in local and state government.  Mr. Teel stated he became aware of the issue of the painting on the streets in Chestertown.  The area has been measured and viewed.  The current size of the painting is 9’X15’9”.  When Mr. Teel viewed the painting there was no inscription, it had already been removed.  Mr. Teel verified two pictures of the painting as Exhibit 5A and 5B.  Mr. Teel also confirmed that Section 80-55 of the Code is in regards to commercial district permitted signs and that Section 80-89 is in regards to the powers of the Board of Appeals.
Attorney Cookerly cross-examined Mr. Teel.  Mr. Cookerly asked Mr. Teel what he would recommend as a solution to this issue.  Mr. Teel stated he would recommend to set a period of time to leave the mural as a conforming use, have the matter considered by the Mayor and Council and the Board of Appeals to determine the zoning and the use of the word mural in the Millington Code.  Attorney Wright asked Mr. Teel if the picture was different would his opinion change.  Mr. Teel responded no, his opinion would remain the same.

Attorney Wright asked if there were any questions from the public or if there was any other evidence to offer to the members of the Board of Appeals.  Cora White, 193 Comegys Street, asked if she painted her utility shed pink with stripes would it be considered a sign as it would draw attention to her shed.  The response from Mr. Teel was no.  Veronica Shannahan stated there is a fine line between a sign and art and she felt she sure the painting was not a sign.  Jenny Randolph, 381 Cypress Street asked how did the name Up the River Café get on the painting.  There was no one in the public that was in attendance the day the painting was worked on that could explain how the name Up the River Café was decided to be painted on the rear of the boat.  Mrs. Thompson stated that in all of the preliminary drawings there was no name on the boat.  This was something the painter decided on her own to add to the painting.

Board of Appeals Chairwoman Elizabeth Joyce asked Mr. Teel if something is not specifically mentioned in the Code is it permitted.  Mr. Teel stated that if it is not specifically mentioned than it is not permitted.  This was reiterated by both Mr. Wright and Mr. Bowman.

Mr. Bowman and Mr. Cookerly entered closing statements.

Attorney Wright stated the record is complete.  The hearing evidentiary is officially closed at 9:13 PM.  Mr. Wright recommended the Board members meet now to make a decision while testimony is fresh in their minds.  The Board members agreed to discuss the issue at this time, the public cannot participate.

Mr. Wright asked is the painting on the side of 405 Cypress Street a sign?  The determination made by Mr. Teel is that it is indeed a sign.  This is the decision that is being appealed.  The members of the Board briefly discussed this issue and their interpretation of the testimony heard at the hearing.  Attorney Wright reviewed with the members their recommendations:  (1) the painting on the side of 405 Cypress Street is NOT a sign; (2) the painting on the side of 405 Cypress Street is a mural; (3) murals are not specifically addressed in the zoning ordinance for the Town of Millington; (4) murals are desirable if properly regulated; and (5) the Town needs to address murals in the zoning ordinance.  This mural may be completed and retained for up to five (5) years subject to the Town’s actions on murals.  Mr. Wright stated if the action the Town takes permits murals then this mural is permitted but subject to the Town’s regulations.  If the Town prohibits murals entirely, then the Board of Appeals wants to allow this mural to remain in tact for five years.  The Board agreed with Attorney Wright’s recap.
Board of Appeals member Morales entered a motion to accept the decision of the Board of Appeals and the five (5) recommendations as set forth by Attorney Wright.  Chairwoman Joyce seconded the motion.  A vote of 3-0 was entered.

Attorney Wright stated the hearing is concluded but reminded everyone the need to review the “rules of procedures” for adoption at a later date.  Mr. Wright asked Mr. Teel and Mr. Bowman to review this document.  Board of Appeals member Morales motioned for the hearing to close at 9:32 PM; Board of Appeals Chairwoman Joyce seconded this motion.

The official hearing is recorded and is kept at the Town Office, 402 Cypress Street, Millington, MD.

Respectfully submitted,

Elizabeth Downey

Clerk-Treasurer

